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Recent Judicial Developments
(Judgments mentioned below include citations and short notes for reference. Please refer full judgment for conclusive
opinion) (Full Text Judgment available in Pen Drive)

1.

Vivek Narayan Sharma vs Union of India, 2023 SCC OnLine SC 1 [Demonetisation Judgment] [The Supreme Court
identified six issues in the challenge to the government’s demonetisation decision. Both the majority judgment and the
dissent gave their views on each of these issues.]

Janhit Abhiyan v Union of India, 2022 SCC OnLine SC 1540 [In a 3-2 majority, the Supreme Court upheld the 103rd
Constitutional Amendment providing EWS reservation. With this, the Court extended the net of reservation benefits to
include solely economic backwardness. 10% in addition to the existing reservations does not result in violation of any
essential feature of the Constitution and does not cause any damage to the basic structure of the Constitution of India
on account of breach of the ceiling limit of 50%]

Aishat Shifa vs The State of Karnataka, 2022 SCC OnLine SC 1394 [Hijab Case] [A two-judge bench of the Supreme
Court delivered a split opinion on an appeal against a Karnataka High Court decision upholding a state order that
mandated a uniform for educational institutions, consequently banning the hijab. Writing for the Court, Justice Gupta
affirmed the High Court’s decision, while Justice Dhulia decided in favor of the appellants.]
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Gopalakrishnan v. State of Kerala, (2020) 9 SCC 161 [Balancing of Interest between privacy of individual and the
right of state to gather information in Criminal Trials]

Dr. Ashwani Kumar v. Union of India, (2019) 2 SCC 636 [Right to health of senior citizen and for allocation of old
age homes]

Judgments on Judicial Limits: Competitive and Cooperative Federalism
(Judgments mentioned below include citations and short notes for reference. Please refer full judgment for conclusive
opinion) (Full Text Judgment available in Pen Drive)

1.

Union of India v. Mohit Minerals (P) Ltd., 2022 SCC OnLine SC 657 [Cooperative and Collaborative Federalism -
The recommendations of the GST Council are not binding on the Union and States for the following reasons:(a) The
deletion of Article 279B and the inclusion of Article 279(1) by the Constitution Amendment Act 2016 indicates that the
Parliament intended for the recommendations of the GST Council to only have a persuasive value, particularly when
interpreted along with the objective of the GST regime to foster cooperative federalism and harmony between the
constituent units]

K. Lakshminarayanan v. Union of India, (2020) 14 SCC 664 [Challenge to the nominations made by the Central
Government in exercise of power under Section 3(3) of the Government of Union Territories Act, 1963, to the
Legislative Assembly of Union Territory of Puducherry - All Members including the nominated Members are entitled
to vote in the sitting of the Legislative Assembly]

State (NCT of Delhi) v. Union of India, (2018) 8 SCC 501 [Difference of opinion between Lieutenant Governor and
Ministers of representative Government of NCT of Delhi on “any matter”- Scope of power of Lieutenant Governor to
make reference of such dispute to President]

Swaraj Abhiyan v. Union of India & Ors., (2018) 12 SCC 170 [Principles of Cooperative Federalism- Sovereignty
divided in form of Centre and State- Centre and States often meet and interact at various levels to achieve goal of
cooperative federalism — Centre is not powerless and it is improper on party of States to ignore implementation of
welfare legislations enacted by Centre.]

Judgments on Prohibition
(Judgments mentioned below include citations and short notes for reference. Please refer full judgment for conclusive
opinion) (Full Text Judgment available in Pen Drive)

1.

The State of Tamil Nadu v. K. Balu, (2017) 2 SCC 281 [Whether liquor licences granted on national and state
highways at cost of endangering human lives and safety should be discontinued — Held, The existence of liquor vends;
advertisements and sign boards drawing attention to the availability of liquor coupled with the arduous drives
particularly in heavy vehicles makes it abundantly necessary to enforce the policy of the Union government to
safeguard human life. In doing so, the Court does not fashion its own policy but enforces the right to life under Article
21 of the Constitution based on the considered view of expert bodies. Though, excise duty is an important source of
revenue to the states, a prohibition on the grant of liquor licences to liquor shops on the national and state highways
would only regulate the grant of such licences in a manner that would ensure that the consumption of alcoholic liquor
does not pose dangers to the lives and safety of the users of national and state highways. All states and union territories
shall forthwith cease and desist from granting licences for the sale of liquor along national and state highways. That
prohibition shall extend to and include stretches of such highways which fall within the limits of a municipal
corporation, city, town or local authority. The existing licences which have already been renewed prior to the date of
this order shall continue until the term of the licence expires but no later than 1 April 2017. All signages and
advertisements of the availability of liquor shall be prohibited and existing ones removed forthwith both on national
and state highways. No shop for the sale of liquor shall be (i) visible from a national or state highway; (ii) directly
accessible from a national or state highway and (iii) situated within a distance of 500 metres of the outer edge of the
national or state highway or of a service lane along the highway.]

Kerala Bar Hotels Association v. State of Kerala, (2015) 16 SCC 421 [Writ petition to challenge the Abkari Policy
for the year 2014-2015 as well as the amendments to the Foreign Liquor Rules, 1953 - Judicial review is justified only
if the policy is arbitrary, unfair or violative of fundamental rights - It is not within the domain of the courts to embark
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upon an enquiry as to whether a particular public policy is wise and acceptable or whether a better policy could be
evolved - Appeals are dismissed.]

3. State of Punjab v. Devans Modern Brewaries Ltd., (2004) 11 SCC 26 [Appellants filed the present petition against
enhancement of import fee on Indian Made Foreign Liquor (IMFL) - It has been held in earlier judgments that trade
in liquor is not a fundamental right and is a privilege of the state - State Govt. is competent and empowered to regulate
import and export of liquor - Imposition on enhancement of import fee does not restrict trade, commerce and
intercourse among the states - Dealing in liquor is neither a right nor is the levy a tax or a fee - Issuance of liquor
licence constitutes a contract between the parties i.e. Excise authorities and the individual applicant - Manufacture
and sale of liquor are the exclusive privilege of the state which it may part with for consideration - State while imposing
import duty is exercising its power under the statute - Excise duty and price for privileges is regarded as one and the
same thing - Unless dealing in liquor is excluded from trade or business, a citizen has fundamental right to deal in that
commodity - When a person has been granted a licence strictly in conformity with the Excise Act to carry on his
business activities in terms of the statute operating in the field, the same cannot be against safety and welfare of public
- Trade in liquor is regulated by statutes and if it is carried out within the parameters of regulatory provisions and
terms of conditions of the licence, it would be legal - A citizen will have no fundamental right to carry on such trade
which is illegal and would lead to a commission of penal offences - Right to carry on trade in liquor is a fundamental
right, but the state may however legislate prohibiting such trade]

4. Khoday Distilleries Ltd. v. State of Karnataka, (1995) 1 SCC 574 [Articles 14, 19, 47, 300A, 301 and 304 of
Constitution of India and Andhra Pradesh (Regulation of Wholesale Trade, Distribution and Retail Trade in Indian
Liquor and Foreign Liquor, Wine and Beer) Act, 1993 - whether State can prevent petitioners from carrying on
business of liquor during unexpired period of licence - citizen had no fundamental right to trade or business in liquor
as beverage - State can prohibit trade or business of liquor since liquor as beverage is res extra commercium - State
may also create monopoly for trade or business in liquor - Article 19 (6) provides for monopoly in favour of State even
in trade and business which are legitimate - no violation of Articles 14, 19 (1) ((g), 47, 300A, 301 and 304 - trade or
business in potable liquor is trade or business in res extra commercium and hence it can be regulated even by executive
order issued by Governor of State.]

5. Razakbhai Issakbhai Mansuri. v. State of Gujarat, 1993 Supp (2) SCC 659 [Constitutional obligation of the State
under Part IV of the Constitution- So far the intoxicating drinks are concerned their evil effects are well-established
specially for the Indian society. This was why the framers of the Constitution considered it fit to include it, in expressed
terms, in Article 47 while indicating the duty of the State to raise the standard of living and to improve the public
health. It is, therefore, within the authority of the State to prohibit consumption of intoxicating liquor and the State of
Gujarat was fully justified when it adopted the policy of prohibition. In order that this policy may succeed, it is not
sufficient to merely ban manufacture and consumption of alcoholic drinks. To render it really effective further measures
became essential in order to defeat the illegal activities of the anti-social elements engaged in illicit manufacture and
illegal distribution of the liquor in the market. It, therefore, became obligatory for the State to take all such steps as
found necessary for implementing the prohibition policy, by not only placing restrictions on the manufacture, sale and
consumption of liquors but also by adopting such other regulatory measures, essential to achieve the objective.
Impugned provision fully justified and cannot be condemned as excessive and unreasonable.]

6. P.N. Kaushal v. Union of India, (1978) 3 SCC 558 [Excise - dry days for liquor shop - Articles 14, 19 (1), 19 (6) and
47 of Constitution of India, Sections 58 and 59 of Punjab Excise Act, 1914, Section 41 of Uttar Pradesh Excise Act and
Rule 37 of Uttar Pradesh Excise Rules - whether power under Section 59 (f) (v) was unguided and Rule framed under
it arbitrary - Court opined control upon alcohol business is must for good of people - Government can put serious
restrictions and lay down principles under Section 58 - subject matter of statute and purpose of Act was a social
orientation and a statutory strategy - any action against Section or Rule intended to combat evil should be struck down
- petition dismissed as Rules framed under Section 59 not found arbitrary and was public welfare legislation.]

Judgments of Judiciary and Media
(Judgments mentioned below include citations and short notes for reference. Please refer full judgment for conclusive
opinion) (Full Text Judgment available in Pen Drive)
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1. Chief Election Commissioner of India v. M. R. Vijayabhaskar (2021) 9 SCC 770 [Citizens have a right to information
relating to court proceedings except in case of in-camera proceedings. This includes the right to know the
observations/remarks mde by judges during the course of the hearing, which do not form part of the judgment; which
the media is free to report. Exchange of legal arguments before court must be accessible to public scrutiny which is
crucial for transparency, accountability, public faith and confidence in the process and is vital for the functioning of
democracy.]

2. Vidya Dhar v. Multi Screen Media (P) Ltd, (2013) 10 SCC 145 [Whether the broadcasting of dramatised version of
events that led to conviction would have any prejudicial effect on the fair trial at the appellate stage. Held, Trial of the
petitioners and conviction has been completed, hence there is no possibility of any bias against them at the time of
hearing of the appeal. The contents of the trial, the judgment and sentence is in the public domain and available for
anyone to see. To safeguard the interests of the petitioners, restrictions imposed on the screening of the episode on
television. Media channel directed to ensure that there is no direct similarity of the characters in the serial with the
petitioners, and steps be taken to protect their identity.]

3. Sahara India Real Estate Corporation v. SEBI, (2012) 10 SCC 603 [Coverage of Judicial Proceedings - Postponement
of reporting by Judicial Order - Held, the principle of open justice is not absolute. There can be exceptions in the
interest of administration of justice. The presumption of open justice has to be balanced with the presumption of
innocence ...Parameters of passing of Postponement Order are (i) real and substantial risk of prejudice to fairness of
trial or proper administration of justice (ii) necessity (iii) proportionality (iv) unavailability of alternative measures. ]

4. Sidhartha Vashisht v. State (NCT of Delhi), (2010) 6 SCC 1 [Every effort should be made by the print and electronic
media to ensure that the distinction between trial by media and informative media should always be maintained. Trial
by media should be avoided particularly, at a stage when the suspect is entitled to the constitutional protections.
invasion of his rights is bound to be held as impermissible.]

Judgments on Freedom of Speech & Expression
(Judgments mentioned below include citations and short notes for reference. Please refer full judgment for conclusive
opinion) (Full Text Judgment available in Pen Drive)

1. S.G.Vombatkere v. Union of India (2022) 7 SCC 433 [Challenge to validity on Section 12-A of the Indian Penal Code,
1860 on grounds of misuse. Held, State and Central Governments to restrain from registering any FIR under Section
124-A IPC till the Court decides the provision’s constitutional validity. All pending trials, appeals and proceedings
with respect to charge framed under Section 124-A IPC be kept in abeyance. Union of India shall be at liberty to issue
directive as proposed and placed before the court, to prevent any misuse of Section 124-A IPC]

2. Firoz Igbal Khan v. Union of India & Ors. (2021) 2 SCC 596 [There should be a balance between fundamental right
to free speech and expression and the fundamental right to equality and fair treatment for every segment of citizens.]

3. Amish Devgan v. Union of India, (2021) 1 SCC 1 [Fraternity, diversity and pluralism assuring dignity of the individual
have fundamental relationship with unity and integrity of the Nation. Speech or expression causing or likely to cause
disturbance of or threats to public order, or, divisiveness and alienation amongst different groups of people, or,
demeaning dignity of targeted groups, held, is against Preambular precepts, and violates dignity, liberty and freedom
of others, particularly of the targeted groups, and poses threat to fraternity, and unity and integrity of the Nation, and
must be dealt with as per law.]

4. Vinod Duav. UOI 2021 SCC OnLine SC 414 [Upheld right of the citizen to criticize the government - Every Journalist
will be entitled to protection in terms of Kedar Nath Singh, as every prosecution under Sections 124A and 505 of the
IPC must be in strict conformity with the scope and ambit of said Sections as explained in, and completely in tune with
the law laid down in Kedar Nath Singh.]

5. Anuradha Bhasin v. Union of India (2020) 3 SCC 637 [Challenge to order(s), notification(s), direction(s) and/or
circular(s) issued by the respondents under which any/all modes of communication including internet, mobile and fixed
line telecommunication services have been shut down or suspended or in any way made inaccessible or unavailable in
any locality - Freedom of speech and expression and the freedom to practise any profession or carry on any trade,
business or occupation over the medium of internet enjoys constitutional protection under Article 19(1)(a) and Article

iv
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19(1)(g). The restriction upon such fundamental rights should be in consonance with the mandate under Articles 19(2)
and (6) of the Constitution, inclusive of the test of proportionality.]

Subramanian Swamy v. Union of India (UOI), Ministry of Law (2016) 7 SCC 221 [Court upheld the constitutional
validity of Sections 499 and 500 of the Penal Code and Section 199 of the Code of Criminal Procedure. ]

Shreya Singhal v. Union of India, (2015) 5 SCC 1 [Freedom of Speech and Expression is a cardinal value under the
constitutional scheme and is important from the point of view of the liberty of the individual and also from the point of
view of the democratic form of government. This requires free flow of opinions and ideas essential to sustain the
collective life of the citizenry. Restrictions to Freedom of Speech and Expression - grounds for testing reasonableness
of restrictions cannot be de hors Article 19(2). A law restricting freedom of speech and expression cannot pass muster
if it is merely in the interest of the general public. Such law has to be covered by one of the eight subject matters set out
in Article 19(2).]

SESSION -2
PRECEDENTIAL VALUE OF HIGH COURT JUDGMENTS

1. | Sir Paul Vinogradoff, Judicial Precedents in COMMON SENSE IN LAwW, Law & Justice Publishing | 413
Co. (Indian Reprint 2023), pp. 169-207

2. | Justice R.V. Raveendran, Precedents — Boon or Bane? in ANOMALIES IN LAW AND JUSTICE, 363 | 452
Eastern Book Company, 2021

3. | (i) Bryan A. Garner, Nature and Authority of Judicial Precedents (A.) in THE LAwW OF JUDICIAL | 508
PRECEDENT, Thomas Reuters, United States (2016), pp. 35-43

(ii) Bryan A. Garner, Weight of Decisions (B.) in THE LAW OF JUDICIAL PRECEDENT, Thomas

Reuters, United States (2016), pp. 155-172 519

4. | Chintan Chandrachud, The Precedential Value of Solitary High Court Rulings in India: Carving | 538
an Exception to the Principle of Vertical Stare Decisis, Lawasia Journal 25 (2011).

5. | Justice Sunil Ambwani, ‘Stare Decisis’, Amongst High Courts (2008) 552

6. | Edmund Heward, Precedent in LORD DENNING: A BIOGRAPHY, Universal Law Publishing (2003), | 560
ed. 2, pp. 91- 98

7. | Rupret Cross, J. W. Harris, Ratio Decidendi and Obiter Dictum in PRECEDENT IN ENGLISH LAwW, | 570
Clarendon Press (1991) pp. 52-57, 63-71

8. | Keith E. Spero, Judicial Comity and State Judgments, 7 W. Rsrv. L. Rev. 462 (1956) 590

Additional Readings (Suggestive)
Santiago Legarre & Christopher R. Handy, Overruling Louisiana: Horizontal Stare Decisis and the Concept of
Precedent, 82 LA. L. REV. 41 (2021).

Prof. Dr. A. Lakshminath, Stare Decisis in the Indian Courts — Institutional Aspects in JUDICIAL PROCESS
— PRECEDENT IN INDIAN LAW, 3" Edn. 13(Eastern Book Company, 2009)

Benjamin N. Cardozo, Adherence to Precedent — The Subconscious Element in the Judicial Process in THE
NATURE OF THE JUDICIAL PROCESS 142 (Oxford University Press , 1928)

Mark Alan Thurmon, When the Court Divides: Reconsidering the Precedential Value of Supreme Court
Plurality, Duke Law Journal, VVol. 42, No. 2 (Nov. 1992), pp. 419-468

Nina Varsava, How to Realize the Value of Stare Decisis: Options for following Precedent, 30 YALE J.L. &
HUMAN. 62 (2018).
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CASE LAW
(Judgments mentioned below include citations and short notes for reference. Please refer full judgment for conclusive
opinion) (Full Text Judgment available in Pen Drive)

1. Trimurthi Fragrances (P) Ltd. v. Government of N.C.T. of Delhi, 2022 SCC OnLine SC 1247 [A decision delivered
by a Bench of largest strength is binding on any subsequent Bench of lesser or coequal strength. It is the strength of
the Bench and not number of Judges who have taken a particular view which is said to be relevant - A Bench of lesser
guorum cannot disagree or dissent from the view of law taken by a Bench of larger quorum. Quorum means the bench
strength which was hearing the matter - The numerical strength of the Judges taking a particular view is not relevant,
but the Bench strength is determinative of the binding nature of the Judgment.]

2. Ramesh Bhavan Rathod v. Vishanbhai Hirabhai Makwana (2021) 6 SCC 230, [The bench noted that “the
observation that order shall not be considered as a precedent for any other person who is accused in the FIR on the
grounds of parity does not constitute judicially appropriate reasoning. ” It was emphasised that whether an order is a
precedent or not is a matter of future adjudication, and the observation of the judge ‘caveating’ the order was
inappropriate and erroneous.]

3. Union of India v. R. Thiyagarajan, (2020) 5 SCC 201 [Judgment of High Court applicable only to the State(s) within
its jurisdiction. Pan-India application of the order of the High Court would tantamount ot usurpation of the
jurisdiction of the other High Courts.]

4. Shah Faesal v. Union of India, (2020) 4 SCC 1 [Per incuriam rule is strictly and correctly applicable to the ratio
decidendi and not to obiter dicta. Earlier precedent can be overruled by a larger Bench if - (i) it is manifestly wrong,
or (ii) injurious to public interest, or (iii) there is a social, constitutional, or economic change necessitating it. A
coordinate Bench of the same strength cannot take a contrary view and cannot overrule the decision of earlier
coordinate bench. No doubt it can distinguish the judgment of such earlier Bench or refer the matter to a larger Bench
for reconsideration in case of disagreement with the view of such earlier Bench.]

5.  M/s Bhati v. National Insurance Co. Ltd., (2019) 12 SCC 248 [The law laid down by a three Judge Bench of Supreme
Court in Mukund Dewangan vs Oriental Ins. Co. Ltd. (2017) as against the conflict between two judge bench decision
binds this Court. As a matter of judicial discipline, the court is bound to follow that decision which continues to hold
the field.]

6. State of Gujaratv. Utility Users Welfare Association, (2018) 6 SCC 21 [It is mandatory that there should be a person
of law as a Member of the Commission, which requires a person, who is, or has been holding a judicial office or is a
person possessing professional qualifications with substantial experience in the practice of law, who has the requisite
gualifications to have been appointed as a Judge of the High Court or a District Judge.]

7. Courton its Own Motion v. Jayant Kashmiri, 2017 SCC OnLine Del 7387 [The judgments of the High Court would
bind the trial courts. If an unnecessary reference to a judicial precedent or erroneous submission in law is made, the
Judge considering the matter would reject the reliance thereon or the submission made. However, certainly reference
to a judicial precedent cannot be termed a contumacious act.]

8. Union of India v. P. Shyamala, 2017 SCC OnLine Mad 6715 [Exposition of law and ratio decidendi, to be accepted
as a binding precedent, should be based on issues raised and argued by both sides. A mere observation without reasons
is distinguishable, from a ratio decidendi.]

9. State of U.P. v. Ajay Kumar Sharma, (2016) 15 SCC 289 [If binding precedents even of co-ordinate strength are not
followed, the roots of continuity and certainty of law which should be nurtured, strengthened perpetuated and
proliferated will instead be deracinated...]

10. P Suseela v. University Grants Commission, (2015) 8 SCC 129, para 25 [A Division Bench judgment of the same
High Court is binding on a subsequent Division Bench. The subsequent Division Bench can either follow it or refer
such judgment to the Chief Justice to constitute a Full Bench if it differs with it].

11. Vedica Procon Pvt. Ltd. v. Balleshwar Green (Pvt.) Ltd., (2015) 10 SCC 94 [The Supreme Court found inconsistency

Vi
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12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22,

in two judgments of the court of equal strength on the issue of opening of sale in liquidation proceedings in Navalkha
& Sons v. Sri Ramanya Das & Others, (1969) 3 SCC 537 and Divya Manufacturing Company (P) Ltd. v. Union Bank
of India & Others, (2000) 6 SCC 69, observing that in the latter case, the Supreme Court departed from the principle
laid down in 1969 case unnecessarily, thus 11969 case followed.

Rajbir Singh Dalal (Dr.) v. Chaudhari Devilal University, Sirsa & Anr., (2008) 9 SCC 284 [The decision of a Court
is a precedent, if it lays down some principle of law supported by reasons. Mere casual observations or directions
without laying down any principle of law and without giving reasons do not amount to a precedent.]

Pradip J. Mehta v. CIT, (2008) 14 SCC 283 [The judgment of the other High Courts, though not binding, have
persuasive value which should be taken note of and dissented from by recording its own reasons]

Union of India v. Major Bahadur Singh, (2006) 1 SCC 368 [Courts should not place reliance on decisions without
discussing as to how the factual situation fits in with the fact situation of the decision on which reliance is placed.
Observations of courts are neither to be read as Euclid’s theorems nor as provisions of the statute and that too taken
out of their context. These observations must be read in the context in which they appear to have been stated...Judges
interpret statutes, they do not interpret judgments. They interpret words of statutes; their words are not to be
interpreted as statutes]

State of Haryana v. Ranbir, (2006) 5 SCC 167 [Court discussed the concept of Obiter dictum- A decision, it is well
settled, is an authority for what it decides and not what can logically be deduced there from]

Central Board of Dawood Bohra Com v. State of Maharashtra, (2005) 2 SCC 673 [A Bench of lesser guorum cannot
disagree or dissent from the view of the law taken by a Bench of larger quorum. In case of doubt all that the Bench of
lesser quorum can do is to invite the attention of the Chief Justice and request for the matter being placed for hearing
before a Bench of larger quorum than the Bench whose decision has come up for consideration.] [Refer paras 8 & 12]

Union of India v. Amritlal Manchanda, AIR 2004 SC 1625 [The Courts should not place reliance on the decisions
without discussing as to how the situation fits in with the factual 12 situation. Circumstantial flexibility, one addition
or a different fact, makes a difference between conclusions in two cases.]

State of Bihar v. Kalika Kuer, (2003) 5 SCC 448 [the Court elaborately considered the principle of per incuriam and
held that the earlier judgment by a larger Bench cannot be ignored by invoking the principle of per incuriam and the
only course open to the coordinate or smaller Bench is to make a request for reference to the larger Bench.]

Megh Singh v. State of Punjab, (2003) 8 SCC 666 [Circumstantial flexibility, one additional or different fact may
make a world of difference between conclusion in two cases or between two accused in the same case. Each case
depends on its own facts and a close similarity between one case and another is not enough because a single significant
detail may alter the entire aspect.]

Director of Settlements A.P. & Ors. v. M.R. Apparao & Ors, (2002) 4 SCC 638 [4n “obiter dictum” as distinguished
from a “ratio decidendi” is an observation by the Court on a legal question suggested in a case before it but not
arising in such manner as to require a decision. Such an obiter may not have an effect of a binding precedent but it
cannot be denied that it is of considerable weight.]

Delhi Administration (Now NCT of Delhi) v. Manohar Lal, (2002) 7 SCC 222 [The court said that the ratio decidendi
had to ascertained by the analysis of the facts of the case. The court needs to find the major premise and minor premise
of the case. The major premise consists of the pre-existing rule of law. The minor premise is “the material fact of the
case under immediate consideration”.]

CIT v. Thana Electricity supply Ltd. [1994] 206 ITR 727 (Bom.) [(i). A single Judge or a Division Bench order of a
High Court is binding on the single judge of the same High Court. (ii). It is obligatory on the part of a Division Bench
to follow the decision of another Division Bench of equal strength or a full Bench of the same High Court. (iii). Where
a Single Judge does not subscribe to the views expressed in a Single Judge's order or Division Bench's order of the
same HC, he should place the papers before the Chief Justice to enable him to constitute a larger Bench to examine
the question. (iv). Similarly where a Division bench differs from another Division Bench of the same High Court, it

vii
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23.

24.

25.

26.

27.

28.

29.

30.

31.

32.

should refer the case to a larger Bench.]

Hari Singh v. State of Haryana, (1993) 3 SCC 114 [The doctrine of precedent is not applicable to an order passed
by this Court rejecting a Special Leave Petition. Any such order cannot be held to be stare decisis so that it is a binding
on us.

CIT v. M/s Sun Engineering, AIR 1993 SC 43 [The Apex court held that, “While applying the decision to a later
cases, the court must carefully try to ascertain the true principle laid down by the decision of the Supreme Court and
not to pick out words or sentences from the judgment divorced from the context of question under consideration by
the court to support their reasoning.”

Sundarjas Kanyalal Bhatija v. Collector [1990] 183 ITR 130 (SC) [Judicial decorum and legal propriety demand
that where a learned single judge or a Division Bench does not agree with the decision of the Bench of Co-ordinate
jurisdiction, the matter shall be referred to a larger Bench. It is subversion of judicial process not to follow this
procedure.

Krishena Kumar v. Union of India, (1990) 4 SCC 207 [The doctrine of precedent, that is, being bound by a previous
decision, is limited to the decision itself and as to what is necessarily involved in it. It does not mean that this Court
is bound by the various reasons given in support of it, especially when they contain "propositions wider than the case
itself required." [374A-B]. the enunciation of the reason or principle upon which a question before a court has been
decided is alone binding as a precedent. The ratio decidendi is the underlying principle, namely, the general reasons
or the general grounds upon which the decision is based on the test or abstract from the specific peculiarities of the
particular case which gives rise to a decision. ...When court has once laid down a principle of law as applicable to
certain state of facts, it will adhere to that principle, and apply it to all future cases where facts are substantially the
same.]

Union of India v. Raghubir Singh, AIR 1989 SC 1933 [ The doctrine of binding precedent has the merit of promoting
a certainty and consistency in judicial decisions, and enables an organic development of the law, besides providing
assurance to the individual as to the consequence of transaction forming part of his daily affairs...the doctrine of
binding precedent is circumscribed in its governance by perceptible limitations, limitations arising by reference to the
need for re- adjustment in a changing society, a re-adjustment of legal norms demanded by a changed social context.]

Empire Industries Ltd. v. Union of India, (1985) 3 SCC 314 [Different courts sometimes pass different interim orders
as the courts deem fit. It is a matter of common knowledge that the interim orders passed by particular courts on
certain considerations are not precedents for other cases which may be on similar facts.]

Regional Manager v. Pawan Kumar Dubey, (1976) 3 SCC 334 [It is the rule deducible from the application of law
to the facts and circumstances of a case which constitutes its ratio decidendi and not some conclusion based upon
facts which may appear to be similar. One additional or different fact can make a world of difference between
conclusions in two cases even when the same principles are applied in each case to similar facts.]

Waman Rao & Ors v. Union of India, (1981) 2 SCC 362 [A deliberate judicial decision made after hearing an
argument on a question which arises in the case or is put in issue may constitute a precedent, and the precedent by
long recognition may mature into stare decisis. But these cases cannot be considered as having decided, reasons
apart, that the 1st Amendment which introduced Article 31A into the Constitution is valid. ... Every new discovery or
argumentative novelty cannot undo or compel reconsideration of a binding precedent.]

Valliamma Champaka Pillai V. Siuvathanu Pillai, (1979) 4 SCC 429 [It was held that the decision of one High Court
is not binding precedent upon another High Court and at best can only have persuasive value. However, at the cost
of repetition we must emphasize that the decision of another High Court rendered in the context of an all India Act
would have persuasive value and normally to maintain uniformity and certainty we would adopt the view of the High
Court]

Commissioner of Income Tax v. Godavari Devi Saraf, 1977 SCC Online Bom 215 [Until contrary decision is given
by any other competent High Court, which is binding on a Tribunal in the State of Bombay, it has to proceed on the

viii



https://indiankanoon.org/doc/660119/

SOUTH ZONE-I: Regional Conference on Contemporary Judicial Developments and Strengthening
Justice through Law & Technology, [P-1328]

28th & 29th January, 2023

Venue: Bengaluru (Karnataka)

33.

34.

35.

36.

37.

38.

39.

40.

footing that the law declared by the High Court, though of another State, is the final law of the land.]

Baradakanta Mishra v. Bhimsen Dixit AIR 1972 SC 2466 [where it stated that it would be anomalous to suggest
that a Tribunal over which a High Court has superintendence can ignore the law declared by it and if a Tribunal can
do so, all the subordinate courts can equally do so, for there is no specific provision as in respect of Supreme Court,
making the law declared by the High Court binding on subordinate Courts. The court further observed that it is implicit
in the power of supervision conferred on a superior Tribunal that all the Tribunals subject to its supervision should
confirm to the law laid down by it. If the Tribunals defy their jurisdictional High Court, there would be confusion in
the administration of law and respect for law would irretrievably suffer]

East India Commercial Co., Ltd., Calcutta & Ors v. Collector of Customs, Calcutta, AIR 1962 SC 1893 [The
Supreme Court, on consideration of Articles 215, 226 and 227 of the Constitution of India came to the conclusion that
the cumulative effect of the above noted provisions of the Constitution is that the decisions of the High Court have
binding effect upon the subordinate judiciary and the tribunals.]

State Of Gujarat vs Gordhandas Keshavji Gandhi And others, AIR 1962 Guj 128 [ The principles of judicial comity
and legal propriety require, in order to avoid conflict of authority and to secure certainty, uniformity and continuity
in the administration of justice, that one Judge of a High Court sitting singly should follow the decision of another
Judge of the same High Court sitting singly, and that a Division Bench of a High Court should follow another Division
Bench of the same High Court, that a decision of a Full Bench consisting of the same number of Judges should follow
the decision of a Full Bench of equal number of Judges and that a decision of a larger Full Bench should be considered
authoritative and binding on all other benches constituted of a lesser number of judges.

Mahadeolal Kanodia v. Administrator General of West Bengal, AIR 1960 SC 936 [Judicial decorum no less than
legal propriety forms the basis of judicial procedure. If one thing is more necessary in law than any other thing, it is
the quality of certainty. That quality would totally disappear if judges of co-ordinate jurisdiction in a High Court start
overruling one another's decisions. If one Division Bench of a High Court is unable to distinguish a previous decision
of another Division Bench, and holding the view that the earlier decision is wrong, itself gives effect to that view, the
result would be utter confusion. The position would be equally bad where a judge sitting singly in the High Court is
of opinion that the previous decision of another single judge on a question of law is wrong and gives effect to that
view instead of referring the matter to a larger Bench.] (refer paras 19 & 20)

Atma Ram v. State of Punjab, AIR 1959 SC 519. (page 527) [...the better course would have been to constitute a
larger Bench, when it was found that a Full Bench of three Judges, was inclined to take a view contrary to that of
another Full Bench of equal strength. Such a course becomes necessary in view of the fact that otherwise the
subordinate Courts are placed under the embarrassment of preferring one view to another both equally binding upon
them."

Bengal Immunity Co Ltd vs. the State of Bihar, AIR 1955 SC 661 [the question of whether the Supreme Court is
bound by its judgment under Article was challenged. In that instance, it was determined that the Supreme Court is not
bound by its earlier decision and is free to reconsider it in appropriate cases. When two Supreme Court decisions
disagree, the decision of the larger Bench takes precedence over the decision of the smaller Bench. This principle
applies to High Courts as well.]

Vodafone India Limited V. Commissioner of Central Excise, Mumbai — 11, 2015 (9) TMI 583 [Bombay High Court
held that the decision of co-ordinate bench is binding on the High Court of the same State.]

Coral Reef Limited v Silverbond Enterprises Ltd and Another, [2016] EWHC 874 (Ch) [Master Matthews sitting in
the Chancery Division of the High Court considered whether and how far a master is bound by the decision of a High
Court judge, a question on which there is little authority. He concluded that a master exercising the jurisdiction of the
High Court is bound by relevant decisions of the Court of Appeal and the Supreme Court, but is not bound by a
relevant decision of a High Court judge.]
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Recent Judicial Iterations on Language in Court
(Judgments mentioned below include citations and short notes for reference. Please refer full judgment for conclusive
opinion) (Full Text Judgment available in Pen Drive)

41. Aparna Bhat v. State of M.P., 2021 SCC OnLine SC 230 [Greatest extent of sensitivity is to be displayed in the
judicial approach, language and reasoning adopted by the judge. Even a solitary instance of such order or utterance
in court, reflects adversely on the entire judicial system of the country, undermining the guarantee to fair justice to
all, and especially to victims of sexual violence (of any kind from the most aggravated to the so-called minor
offences).]

42. Chief Election Commissioner of India v. M. R. Vijayabhaskar, (2021) 9 SCC 770 [Judges should exercise caution
and circumspection in the use of language while making oral remarks in court. Language, both on the Bench and in
judgments, must comport with judicial propriety.]

SESSION -3
DEVELOPMENTS IN CRIMINAL LAW: ISSUES AND CHALLENGES

1. Dr. Justice B.S. Chauhan, Bail, unpublished paper, presented at National Judicial Academy, | 597
Bhopal on 27.08.2022.

2. A.M. Singhvi, India’s Bail Jurisprudence: Need for Urgent and Comprehensive Revamp, in | 627
TAKING BAIL SERIOUSLY — THE STATE OF BAIL JURISPRUDENCE IN INDIA, ed. Salman Khurshid
et al. (Lexis Nexis, Gurgaon,2020)

3. Shruti Bedi, Bail Under Prevention of Money Laundering Act, 2002: A Critical Analysis of | 643
Nikesh Tarachand Shah Judgment in TAKING BAIL SERIOUSLY THE STATE OF BAIL
JURISPRUDENCE IN INDIA 427-38 (Salman Khurshid, Sidharth Luthra, Lokendra Malik &
Shruti Bedi, Lexis Nexis ed., 2020).

4, Justice S. G. Gokani, Burden of Proof and Reverse Burden in DIAMOND JUBILEE 1960-2020 60 | 655
YEARS LEGACY AND LAW, 83- 93 The High Court of Gujarat 2021.

5. David Hamer, The Presumption Of Innocence And Reverse Burdens: A Balancing Act, | 668
Cambridge Law Journal, 66(1), March 2007, pp. 142

6. Standard Operating Procedures for the Collection, Analysis and Presentation of Electronic | 699
Evidence (Cybercrime Programme Office of the Council of Europe (C-PROC), 12th September
2019)

7. Michael Hor, The Burden Of Proof In Criminal Justice, (1992) 4 SAcLJ 267 745

Judgments on Bail
(Judgments mentioned below include citations and short notes for reference. Please refer full judgment for conclusive
opinion) (Full Text Judgment available in Pen Drive)

1. Rohan Dhungat etc. v. State of Goa, 2023 SCC OnLine SC 16, [The question of law raised and settled by the apex
court was - "[W]hether the period of parole is to be excluded from the period of sentence?". The object and purpose
of parole was considered by the courts. While explaining "imprisonment" the court held that “term of imprisonment
is not included in the computation of term of parole”.]

2. Satender Kumar Antil v. CBI, 2022 SCC OnLine SC 825 [‘India needs a Bail Act’: Supreme Court asks Centre to
consider the suggestion; Grant of bail — Exercise of discretion by court — Guidelines issued therefore based on
categorisation of offences made herein: Offences have been categorised and the guidelines have been issued for grant
of bail, but without fettering the discretion of the courts concerned and keeping in mind the statutory provisions.
Further held, where the accused have not cooperated in the investigation nor appeared before the investigating
officers, nor answered summons when the court feels that judicial custody of the accused is necessary for the
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completion of the trial, where further investigation including a possible recovery is needed, the benefit of the above
guidelines cannot be given to such accused. Lastly, held, it is not as if economic offences not covered by Special Acts,
are completely taken out of the aforesaid guidelines but do form a different nature of offences. Thus the seriousness
of the charge has to be taken into account but simultaneously, the severity of the punishment imposed by the statute
would also be a factor.]

Y. v. State of Rajasthan and Another, 2022 SCC OnLine SC 458 [The impugned order passed by the High Court is
cryptic, and does not suggest any application of mind. There is a recent trend of passing such orders granting or
refusing to grant bail, where the Courts make a general observation that “the facts and the circumstances” have been
considered. No specific reasons are indicated which precipitated the passing of the order by the Court.” Reasoning
is the life blood of the judicial system. That every order must be reasoned is one of the fundamental tenets of our
system. An unreasoned order suffers the vice of arbitrariness. Merely recording “having perused the record” and
“on the facts and circumstances of the case” does not subserve the purpose of a reasoned judicial order.]

X v. Arun Kumar C.K. Criminal Appeal N0.1834/2022 judgment dated 215t October 2022 [Section 438 - Anticipatory
Bail - The first and foremost thing that the court hearing an anticipatory bail application should consider is the prima
facie case put up against the accused. Thereafter, the nature of the offense should be looked into along with the
severity of the punishment. Anticipatory Bail Cannot Be Granted Merely Because Custodial Interrogation Is Not
Required]

Mohammed Zubair v. State of NCT of Delhi, 2022 SCC OnLine SC 897 [The 6 FIRs filed in Ghaziabad, Chandauli,
Lakhimpur, Sitapur, Hathras have also been transferred from the Uttar Pradesh Police to the Special Cell of the
Delhi Police, thereby disbanding the SIT formed by the Director General of Police, Uttar Pradesh on 10 July 2022.
If any other related FIR is filed against Zubair then the same will also be transferred to the Special Cell of the Delhi
Police and Zubair shall be entitled to the order of interim bail.]

Naser Bin Abu Bakr Yafai v. State of Maharashtra, (2022) 6 SCC 308 [Re S. 167(2) CrPC where default bail
claimed on ground that as charge-sheet was not filed within stipulated period by investigating agency which had
jurisdiction to submit the same, and/or charge-sheet was not submitted in a proper court entrusted with jurisdiction,
the accused had an indefeasible right to bail.]

Jagjeet Singh v. Ashish Mishra, 2022 SCC Online SC 453 [If the right to file an appeal against acquittal, is not
accompanied with the right to be heard at the time of deciding a bail application, the same may result in grave
miscarriage of justice. Victims certainly cannot be expected to be sitting on the fence and watching the proceedings
from afar, especially when they may have legitimate grievances. It is the solemn duty of a court to deliver justice
before the memory of an injustice eclipses.]

Brijmani Devi v. Pappu Kumar, (2022) 4 SCC 497 [Grant of bail under S. 439 though being a discretionary order,
but, however, calls for exercise of such a discretion in a judicious manner and not as a matter of course and, thus,
order for bail bereft of any cogent reason cannot be sustained. Therefore, prima facie conclusion must be supported
by reasons and must be arrived at after having regard to the vital facts of the case and, thus, serious nature of
accusations and facts having a bearing in the case cannot be ignored, particularly, when the accusations may not be
false, frivolous or vexatious in nature but supported by adequate material brought on record so as to enable a court
to arrive at a prima facie conclusion. ...It is not necessary for a Court to give elaborate reasons while granting bail
particularly when the case is at the initial stage but an order de hors reasoning or bereft of the relevant reasons
cannot result in grant of bail. Criticizing the practise of granting cryptic bail in a casual manner, the Bench remarked,
“It would be only a non-speaking order which is an instance of violation of principles of natural justice. In such a
case the prosecution or the informant has a right to assail the order before a higher forum.”]

Deepak Yadav v. State of U.P. and Another, 2022 SCC OnLine SC 672 [It is no doubt true that cancellation of bail
cannot be limited to the occurrence of supervening circumstances. This Court certainly has the inherent powers and
discretion to cancel the bail of an accused even in the absence of supervening circumstances. Following are the
illustrative circumstances where the bail can be cancelled :- a) Where the court granting bail takes into account
irrelevant material of substantial nature and not trivial nature while ignoring relevant material on record. b) Where
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the court granting bail overlooks the influential position of the accused in comparison to the victim of abuse or the
witnesses especially when there is prima facie misuse of position and power over the victim. ¢) Where the past
criminal record and conduct of the accused is completely ignored while granting bail. d) Where bail has been granted
on untenable grounds. e) Where serious discrepancies are found in the order granting bail thereby causing prejudice
to justice. f) Where the grant of bail was not appropriate in the first place given the very serious nature of the charges
against the accused which disentitles him for bail and thus cannot be justified. g) When the order granting bail is
apparently whimsical, capricious and perverse in the facts of the given case.

The importance of assigning reasoning for grant or denial of bail can never be undermined. There is prima facie
need to indicate reasons particularly in cases of grant or denial of bail where the accused is charged with a serious
offence. The sound reasoning in a particular case is a reassurance that discretion has been exercised by the decision
maker after considering all the relevant grounds and by disregarding extraneous considerations.]

10. Manoj Kumar Khokhar v. State of Rajasthan (2022) 3 SCC 501 [Cryptic and casual bail orders without relevant
reasons liable to be set aside; “cessante ratione legis cessat ipsa lex” invoked to hold that “reason is the soul of the
law, and when the reason of any particular law ceases, so does the law itself”]

11. Ashim v. NIA, (2022) 1 SCC 695 [Art. 21, Constitution of India undertrials cannot be detained indefinitely pending
trial. Principles summarised regarding when Courts are obligated to enlarge them on bail.]

12. Saudan Singh v. State of Uttar Pradesh, 2022 SCC OnLine SC 697 [While granting bail to appellant the court
observed: “The only issue is whether in a criminal appeal of the year 2012 pending before the High Court of
Allahabad where criminal appeals in the normal course are being heard of the 1980s and the appellant having
undergone 12 years of actual incarceration is still to be denied bail! The High Court seems to think so and, to say
the least, we completely disagree”. The bench also called for a report from the Registrar of the Luckow bench on the
position of non-availability of a Bench to hear criminal appeals, and also how many applications are pending
consideration of bail where the appeal is pending and the person incarcerated has spent more than 14 years in actual
custody as also cases where they may have been in incarceration for more than 10 years.]

13. Manno Lal Jaiswal v. State of Uttar Pradesh and Another, 2022 SCC OnLine SC 89 [The Supreme Court observed
that the High Court had applied wrong facts and that it had not taken into consideration the gravity and nature of
offences committed by the accused. The Apex Court reiterated relevant considerations while considering a bail
application.]

14. Meena Devi v. State of U.P. and Another, 2022 SCC OnLine SC 676 [While criticizing the practise of granting
cryptic bail in a casual manner, the Bench expressed, “It would be only a non-speaking order which is an instance
of violation of principles of natural justice. In such a case the prosecution or the informant has a right to assail the
order before a higher forum.”’]

15. Imranv. Mohammed Bhava and Another, 2022 SCC OnL.ine SC 496 [Significant scrutiny is required at the instance
of a superior court to cancel bail already granted by a lower court, the same could be done if relevant material,
gravity of the offence or its societal impact were not considered by the lower court]

16. P.v. State of Madhya Pradesh and Another, 2022 SCC OnLine SC 552 [High Court or for that matter, the Sessions
Court have a wide discretion in deciding an application for bail under Section 439 Code of Criminal Procedure.
However, the said discretion must be exercised after due application of the judicial mind and not in a routine manner.
For cancelling bail once granted, the Court must consider whether any supervening circumstances have arisen or
the conduct of the Accused post grant of bail demonstrates that it is no longer conducive to a fair trial to permit him
to retain his freedom by enjoying the concession of bail during trial.]

17. Jaibunisha v. Meharban, (2022) 5 SCC 465 [S. 439 CrPC, 1973 qua grant of bail, requirement of giving reasons
for the decision is of the essence and is virtually a part of “due process”. However, while court is not required to
give elaborate reasons while granting bail, an order dehors any reasoning whatsoever cannot result in grant of bail.]

18. Ishwarji Nagaji Mali v. State of Gujarat, (2022) 6 SCC 609 [Necessity of recording reasons: Though a court
considering a bail application cannot undertake a detailed examination of evidence and an elaborate discussion on
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the merits of the case, but it has to indicate the prima facie reasons justifying the grant of bail. Hence, order granting
bail bereft of any cogent reason(s) therefore, cannot be sustained.]

State of Maharashtra v. Pankaj Jagshi Gangar, (2022) 2 SCC 66 [S. 439 — Forum shopping to obtain bail: In this
case, accused was charged under special Act and IPC. Vires of special Act under which accused was charged, was
challenged and quashment of the proceedings was sought before High Court under Art. 226 of the Constitution, upon
failure to obtain bail as per law. By impugned order, respondent was released on bail by High Court that too by way
of interim relief, without at all considering seriousness of offences alleged against respondent, and other settled
parameters for grant of bail in such cases. High Court did not at all even consider allegations with respect to offences
under IPC. Such order, held, wholly impermissible. Hence, impugned order was quashed and respondent directed to
surrender forthwith to face trial.]

Mohammad Azam Khan v. State of Uttar Pradesh, 2022 SCC OnLine SC 653 [The Supreme Court set aside a bail
condition imposed by the Allahabad High Court to seal the premises of a University while granting bail. The Bench
expressed disappointment at the new trend in bail orders, wherein the High Courts' are exceeding their authority to
delve into issues which are not relevant to the determination of the bail pleas.]

Siddharth v. State of U.P., (2022) 1 SCC 676 [Anticipatory bail cannot be denied solely on the ground that as police
were ready to file a charge sheet, it was mandatory to arrest the appellant-accused.]

Aparna Bhat v. State of MP, 2021 SCC OnLine 230 [Directions to be considered while granting bail in sexual
offences.]

M Ravindran v. Intelligence Officer Directorate of Revenue Intelligence, (2021) 2 SCC 485 [Right to Default bail-
scope — Accrual and Extinguishment; The Court held that the appellant was entitled to the relief of permanent bail
on medical grounds. Therefore, the Court granted bail to the appellant by deleting the condition placed in the earlier
Order limiting the relief in terms of time. The Bail was granted subject to certain conditions.]

Vipan Kumar Dhir v. State of Punjab and Another, 2021 SCC OnLine SC 854 [Court explained the principles
governing cancellation of bail and has held that it is necessary that ‘cogent and overwhelming reasons’ are present
for the cancellation of bail. “Conventionally, there can be supervening circumstances which may develop post the
grant of bail and are non-conducive to fair trial, making it necessary to cancel the bail.”’]

Ramesh Bhavan Rathod v. Vishanbhai Hirabhai Makwana, (2021) 6 SCC 230 [The Bench not only criticized the
practice of lower Courts of attaching caveat for not treating the decision as precedent, but also emphasized on need
for reasoned disposal of bail matters.]

Criminal Trials Guidelines Regarding Inadequacies and Deficiencies, In re., (2021) 10 SCC 598 [Directions issued
regarding reformation and clarity of procedure and practices relating to investigation, prosecution, trial, evidence,
judgment and bail. Draft Rules of Criminal Practice, 2021, to be finalised and read in terms of discussion in this
order. All High Courts and State Governments should incorporate the Draft Rules of Criminal Practice, 2021 annexed
to the present order read with clarifications and directions herein.]

Dharmesh v. State of Gujarat, (2021) 7 SCC 198 [A Division Bench of the Supreme Court found that direction passed
by the High Court requiring the appellant-accused to deposit a sum of Rs 2 lakhs each towards compensation to the
victims, as a condition for grant of bail was not sustainable. ... Permissibility of imposition of monetary conditions
other than compensation as pre-condition for grant of bail- Held, compensation cannot be determined at the stage of
consideration of the grant of bail. However, this does not rule out the imposition of other monetary conditions as
preconditions for the grant of bail.]

Nathu Singh v. State of Uttar Pradesh, (2021) 6 SCC 64 [Anticipatory Bail - Considerations on basis of which court
is to exercise discretion to grant relief under S. 438 Cr.P.C. Extent of powers exercisable by courts under S. 438.]

Sudha Singh v. State of U.P., (2021) 4 SCC 781 [There is no doubt that liberty is important, even that of a person
charged with crime, but it is important for courts to recognize potential threat to life and liberty to victims/witnesses
if such accused is released on bail.]
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Sonu v. Sonu Yadav, 2021 SCC OnLine SC 286 [That there has been a judicious application of mind by the judge
who is deciding an application under Section 439 of the CrPC must emerge from the quality of the reasoning which
is embodied in the order granting bail. While the reasons may be brief, it is the quality of the reasons which matters
the most. That is because the reasons in a judicial order unravel the thought process of a trained judicial mind. The
reasons in support of orders granting bail comport with a judicial process which brings credibility to the
administration of criminal justice.]

Union of India v. K.A. Najeeb, (2021) 3 SCC 713 [When timely trial would not be possible and the accused has
suffered incarceration for a significant period of time, the courts would ordinarily be obligated to enlarge accused
on bail regardless of statutory restrictions imposed on right to bail by provisions like Section 43-D(5) of the UAPA.]

Thwaha Fasal v. Union of India, 2021 SCC OnLine SC 1000 [The stringent conditions for grant of bail in sub-
section (5) of Section 43D will apply only to the offences punishable only under Chapters IV and VI of the 1967 Act.
The offence punishable under Section 13 being a part of Chapter 111 will not be covered by sub-section (5) of Section
43D and therefore, it will be governed by the normal provisions for grant of bail under the Criminal Procedure Code,
1973. The proviso imposes embargo on grant of bail to the accused against whom any of the offences under Chapter
IV and VI have been alleged. The embargo will apply when after perusing charge sheet, the Court is of the opinion
that there are reasonable grounds for believing that the accusation against such person is prima facie true. Thus, if
after perusing the charge sheet, if the Court is unable to draw such a prima facie conclusion, the embargo created
by the proviso will not apply.]

S. Kasi v. State, 2020 SCC OnLine SC 529 [Grant of default bail as per section 167(2) of the Code of Criminal
Procedure.]

Sarvanan v. State, (2020) 9 SCC 101 [Indefeasible right to default bail/statutory bail under S. 167(2), once statutory
period expires, discussed. Condition(s) if may be imposed as: (A) precondition(s) to release on default bail, and (B)
conditions post release on default bail for cooperation in investigation, reporting to police station, etc., explained.
This contrasted with position obtaining in regard to regular bail under S. 437.

Sushila Aggarwal v. State (NCT of Delhi), (2020) 5 SCC 1 [The Constitution Bench considered and gave due
weightage to personal liberty, which at the very heart of the law, is central to the concept of anticipatory bail. Held
that, the application for anticipatory bail should be based on concrete facts, relatable to one or other specific offence,
along with the reason for apprehending arrest. It was iterated that courts should consider the nature of the offence,
role of the person, likelihood of him influencing the course of the investigation or tampering with evidence or
likelihood of fleeing and accordingly courts may impose restrictive conditions.]

Mabhipal v. Rajesh Kumar, (2020) 2 SCC 118 [ “Where a court considering an application for bail fails to consider
relevant factors, an appellate court may justifiably set aside the order granting bail. An appellate court is thus
required to consider whether the order granting bail suffers from a non-application of mind or is not borne out from
a prima facie view of the evidence on record. It is thus necessary for this Court to assess whether, on the basis of the
evidentiary record, there existed a prima facie or reasonable ground to believe that the accused had committed the
crime, also taking into account the seriousness of the crvime and the severity of the punishment.”]

Motamarri Appanna Veerraju v. State of West Bengal, (2020) 14 SCC 284 [For, the application for bail or
anticipatory bail is a matter of moment for the accused and protracted hearing thereof may also cause prejudice to
the investigation and affect the prosecution interests which cannot be comprehended in this order. Such application
needs to be dealt with expeditiously and finally, one way or the other and cannot brook delay.]

Prabhakar Tewari v. State of U.P., (2020) 11 SCC 648 [Factors to be considered while granting bail. Opinion of
court in granting bail is not borne out from prima facie view of evidence on record. Offence alleged, no doubt is
grave and serious, a holistic view has to be taken of all facts and circumstances.]

Ankita Kailash Khandelwal v. State of Maharashtra, (2020) 10 SCC 670 [The law presumes an accused to be
innocent till his guilt is proved. As a presumably innocent person, he is entitled to all the fundamental rights including
the right to liberty guaranteed under Article 21 of the Constitution. ... Any condition, which has no reference to the
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fairness or propriety of the investigation or trial, cannot be countenanced as permissible under the law. So, the
discretion of the court while imposing conditions must be exercised with utmost restraint.]

P. Chidambaram v. Directorate of Enforcement, (2019) 9 SCC 24 [Anticipatory Bail - Factors to be considered

M.D. Dhanpal v. State, (2019) 6 SCC 743 [Bail cannot be made conditional upon heavy deposits beyond financial
capacity of applicant]

Kunal Kumar Tiwari v. State of Bihar, (2018) 16 SCC 74 [Anticipatory bail- Nature of conditions that may be
imposed while granting anticipatory bail. Onerous and absurd anticipatory bail conditions are alien and cannot be
sustained in the eyes of law. ]

Anil Kumar Yadav v. State (NCT of Delhi), (2018) 12 SCC 129 [While considering the question of grant of bail,
court should avoid consideration of details of the evidence as it is not a relevant consideration. While it is necessary
to consider the prima facie case, an exhaustive exploration of the merits of the case should be avoided.]

Dataram Singh v. State of Uttar Pradesh, (2018) 3 SCC 22 [Factors and considerations for grant or refusal of bail:
Need of humane approach while dealing with applications for remanding matter to police or judicial custody,
stressed. There is overcrowding in jails due to non-adherence to basic principles of criminal jurisprudence regarding
grant of bail and presumption of innocence. Even if grant or refusal of bail is entirely upon discretion of Judge, it
must be exercised in a judicious manner and in a humane way as such remanding hampers dignity of accused
howsoever poor he might be.]

Hema Mishra v. State of Uttar Pradesh, (2014) 4 SCC 453 [Section 438(2) of CrPC states that the High Court or
Sessions Court are empowered to grant a conditional bail to a person apprehending arrest. The Court dismissed the
appeal however, extended application of its interim order granting conditional bail to the appellant to continue till
the completion of trial. It stated that the State can always move to the Court to vacate the order if the appellant doesn't
cooperate in investigation.]

Gulabrao Baburao Deokar v. State of Maharashtra, (2013) 16 SCC 190 [Cancellation of bail- when warranted.]

Sumit Mehta v. State of N.C.T. of Delhi, (2013) 15 SCC 570 [It was held that while exercising power Under Section
438 of the Code, the Court is duty-bound to strike a balance between the individual’s right to personal freedom and
the right of investigation of the police. While exercising utmost restraint, the Court can impose conditions
countenancing its object as permissible under the law to ensure an uninterrupted and unhampered investigation.]

Sanjay Chandra v. CBI, (2012) 1 SCC 40 [The object of bail is neither punitive nor preventative. Deprivation of
liberty must be considered a punishment, unless it is required to ensure that an accused person will stand his trial
when called upon. ... Seriousness of the charge is, no doubt, one of the relevant considerations while considering
bail applications but that is not the only test or the factor: the other factor that also requires to be taken note of is the
punishment that could be imposed after trial and conviction, both under the Penal Code and the Prevention of
Corruption Act. Otherwise, if the former is the only test, we would not be balancing the constitutional rights but
rather “recalibrating the scales of justice”]

Siddharam Satlingappa Mhetre v. State of Maharashtra, (2011) 1 SCC 694 [The law of bail dovetails two conflicting
interests namely, the obligation to shield the society from the hazards of those committing and repeating crimes and
on the other hand absolute adherence to the fundamental principle of criminal jurisprudence - presumption of
innocence and the sanctity of individual liberty.]

Munish Bhasin v. State (Govt. of NCT of Delhi), (2009) 4 SCC 45 [In a proceeding under Section 438 of the Code,
the Court would not be justified in awarding maintenance to the wife and child. The condition imposed by the High
Court directing the appellant to pay a sum of Rs. 12,500/- per month as maintenance to his wife and child is onerous,
unwarranted and is liable to be set aside.]

Ram Govind Upadhyay v. Sudarshan Singh and Others, (2002) 3 SCC 598 [Grant of bail though being a
discretionary order but, however, calls for exercise of such a discretion in a judicious manner and not as a matter of
course. Order for Bail bereft of any cogent reason cannot be sustained. Needless to record, however, that the grant
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of bail is dependent upon the contextual facts of the matter being dealt with by the Court and facts however do always
vary from case to case.]

52. State v. Anil Sharma, (1997) 7 SCC 187 [Anticipatory Bail- when should not be granted to bail applicants holding
high position and/or wielding considerable influence-factors to be considered in exercise of discretion by court.]

53. Shri Gurbaksh Singh Sibbia v. State of Punjab, (1980) 2 SCC 565 [In regard to anticipatory bail if the proposed
accusation appears to stem not from motives of furthering the ends of justice but from some ulterior motive, the object
being to injure and humiliate the applicant by having him arrested, a direction for the release of the applicant on bail
in the event of his arrest would generally be made. On the other hand, if it appears likely, considering the antecedents
of the applicant, that taking advantage of the order of anticipatory bail he will flee from justice, such an order would
not be made. But the converse of these propositions is not necessarily true...The nature and seriousness of the
proposed charges, the context of the events likely to lead to the making of the charges, a reasonable possibility of the
applicant's presence not being secured at the trial, a reasonable apprehension that witnesses will be tampered with
and "the larger interests of the public or the State" are some of the considerations which the court has to keep in mind
while deciding an application for anticipatory bail.”’]

54. Gudikanti Narsimhulu v. Public Prosecutor, (1978) 1 SCC 240 [The Supreme Court has highlighted the importance
of personal liberty of an accused. In the said judgment, the Supreme Court has emphasized on creating a balance
between the right and liberty guaranteed under Article 21 of the Constitution of India and the interest of justice as
well as the society which is sought to be protected by Section 437 Cr.P.C.]

55. Moti Ram v. State of Madhya Pradesh, AIR 1978 SC 1594 [The Supreme Court clarified that the definition of the
term bail includes both release on personal bond as well as with sureties. It is to be noted that even under this
expanded definition, “bail' refers only to release on the basis of monetary assurance-either one's own assurance (also
called personal bond or recognizance) or third party's sureties.]

Judgments on Discretion
(Judgments mentioned below include citations and short notes for reference. Please refer full judgment for conclusive
opinion) (Full Text Judgment available in Pen Drive)

1. Reliance Airport Development v. Airport Authority of India, (2006) 10 SCC [ “Discretion” undoubtedly means
Judicial discretion and not whim, caprice or fancy of a judge.... “Discretion” when applied to a court of justice, means
sound discretion guided by law. It must be governed by rule, not by humour; it must not be arbitrary, vague and fanciful
but legal and regular ... The discretion of a judge is the law of tyrants; it is always unknown. It is different in different
men. It is casual, and depends upon constitution, temper, passion. In the best it is often times caprice; in the worst it
is every vice, folly, and passion to which human nature is liable, said Lord Camden, L.C.J., in Hindson and
Kersey [(1680) 8 How St Tr 57] .... If a certain latitude or liberty accorded by statute or rules to a judge as
distinguished from a ministerial or administrative official, in adjudicating on matters brought before him, it is judicial
discretion. It limits and regulates the exercise of the discretion, and prevents it from being wholly absolute, capricious,
or exempt from review. ... Such discretion is usually given on matters of procedure or punishment, or costs of
administration rather than with reference to vested substantive rights. ... When a statute gives a judge a discretion,
what is meant is a judicial discretion, regulated according to the known rules of law, and not the mere whim or caprice
of the person to whom it is given on the assumption that he is discreet (per Willes, J. in Lee v. Bude Rly. Co. [(1871) 6
CP 576: 40 LIJCP 285: 24 LT 827] and in Morgan v. Morgan [1869 1 P&M 644].] 1 (refer paras 27-35 on judicial
discretion)

2. Deoraj v. State of Maharashtra, AIR 2004 SC 1975 [The Court in its exercise of jurisdiction under Article 136 of
the Constitution does not interfere with the orders of interim nature passed by the High Court or tribunals. This is a
rule of discretion developed by experience, inasmuch as indulgence being shown by this Court at an interim stage of
the proceedings pending before a competent court or tribunal results in duplication of proceedings; while the main
matter is yet to be heard by the court or tribunal seized of the hearing and competent to do so, valuable time and
energy of this Court are consumed in adjudicating upon a controversy the life of which will be coterminous with the
life of the main matter itself which is not before it and there is duplication of pleadings and documents which of
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necessity shall have to be placed on the record of this Court as well. However, this rule of discretion followed in
practice is by way of just self-imposed discipline.]

Judgments on Burden of Proof
(Judgments mentioned below include citations and short notes for reference. Please refer full judgment for conclusive
opinion) (Full Text Judgment available in Pen Drive)

1. Dauvaram Nirmalkar v. State of Chhattisgarh, 2022 SCC OnLine SC 955 [The prosecution must prove the guilt of
the accused, that is, it must establish all ingredients of the offence with which the accused is charged, but this burden
should not be mixed with the burden on the accused of proving that the case falls within an exception. However, to
discharge this burden the accused may rely upon the case of the prosecution and the evidence adduced by the
prosecution in the court.]

2. Mohan Lal v. State of Punjab, (2018) 17 SCC 627 [A fair trial to an accused, a constitutional guarantee under
Article 21 of the Constitution, would be a hollow promise if the investigation in an NDPS case were not to be fair or
raises serious questions about its fairness apparent on the face of the investigation. In the nature of the reverse burden
of proof, the onus will lie on the prosecution to demonstrate on the face of it that the investigation was fair, judicious
with no circumstances that may raise doubts about its veracity. The obligation of proof beyond reasonable doubt will
take within its ambit a fair investigation, in the absence of which there can be no fair trial. If the investigation itself
is unfair, to require the accused to demonstrate prejudice will be fraught with danger vesting arbitrary powers in the
police which may well lead to false implication also. Investigation in such a case would then become an empty
formality and a farce. Such an interpretation therefore naturally has to be avoided.]

3. Sk. Zahid Mukhtar v. State of Maharashtra, 2016 SCC OnLine Bom 2600 [The facts stated in the Preamble and the
Statement of Objects and Reasons appended to any legislation are evidence of legislative judgment. The Court would
begin with a presumption of reasonability of the restriction, more so when the facts stated in the Statement of Objects
and Reasons and the Preamble are taken to be correct and they justify the enactment of law for the purpose sought
to be achieved”.]

4. Bhola Singh v. State of Punjab, (2011) 11 SCC 653 [The culpable mental state of an accused has to be proved as a
fact beyond reasonable doubt and not merely when its existence is established by a preponderance of probabilities.]

5. Dharampal Singh v. State of Punjab, (2010) 9 SCC 608 [The initial burden of proof of possession lies on the
prosecution and once it is discharged legal burden would shift on the accused. Standard of proof expected from the
prosecution is to prove possession beyond all reasonable doubt but what is required to prove innocence by the
accused would be preponderance of probability. Once the plea of the accused is found probable, discharge of initial
burden by the prosecution will not nail him with offence.]

6. Noor Aga v. State of Punjab, (2008) 16 SCC 417 [An initial burden exists upon the prosecution and only when it
stands satisfied, would the legal burden shift. Even then, the standard of proof required for the accused to prove his
innocence is not as high as that of the prosecution. Whereas the standard of proof required to prove the guilt of the
accused on the prosecution is “beyond all reasonable doubt” but it is “preponderance of probability” on the
accused.]

7. Seema Silk & Sarees v. Directorate of Enforcement, (2008) 5 SCC 580 [Reverse burden as also statutory
presumptions can be raised in several statutes as, for example, the Negotiable Instruments Act, the Prevention of
Corruption Act, TADA, etc. Presumption is raised only when certain foundational facts are established by the
prosecution. The accused in such an event would be entitled to show that he has not violated the provisions of the
Act.]

8. P.N. Krishna Lal v. Govt. of Kerala, 1995 Supp (2) SCC 187 [It is thus settled law even under general criminal
jurisprudence that Sections 105 and 106 of the Evidence Act place a part of the burden of proof on the accused to
prove facts which are within his knowledge. When the prosecution establishes the ingredients of the offence charged,
the burden shifts on to the accused to prove certain facts within his knowledge or exceptions to which he is entitled
to. Based upon the language in the statute the burden of proof varies. However, the test of proof of preponderance of

XVii



SOUTH ZONE-I: Regional Conference on Contemporary Judicial Developments and Strengthening
Justice through Law & Technology, [P-1328]

28th & 29th January, 2023

Venue: Bengaluru (Karnataka)

probabilities is the extended criminal jurisprudence and the burden of proof is not as heavy as on the prosecution.
Once the accused succeeds in showing, by preponderance of probabilities that there is reasonable doubt in his favour,
the burden shifts again on to the prosecution to prove the case against the accused beyond reasonable doubt, if the
accused has to be convicted.]

9. Rabindra Kumar Dey v. State of Orissa, (1976) 4 SCC 233 [On the question, the nature and extent of the onus of
proof placed on an accused person who claims the benefit of an exception is exactly the same as the nature and extent
of the onus placed on the prosecution in a criminal case; it was observed that, there is consensus of judicial opinion
in favour of the view that where the burden of an issue lies upon the accused, he is not required to discharge that
burden by leading evidence to prove his case beyond a reasonable doubt. That, no doubt, is the test prescribed while
deciding whether the prosecution has discharged its onus to prove the guilt of the accused; but that is not a test which
can be applied to an accused person who seeks to prove substantially his claim that his case falls under an exception.
Where an accused person is called upon to prove that his case falls under an exception, law treats the onus as
discharged if the accused person succeeds ‘in proving a preponderance of probability’. As soon as the preponderance
of probability is proved, the burden shifts to the prosecution which has still to discharge its original onus. It must be
remembered that basically, the original onus never shifts and the prosecution has, at all stages of the case, to prove
the guilt of the accused beyond a reasonable doubt.]

10. K.M. Nanavati v. State of Maharashtra, 1962 Supp (1) SCR 567 [The legal impact of section 103 & section 105 of
the Indian Evidence Act on the question of burden of proof may be stated thus: In India, as it is in England, there is
a presumption of innocence in favour of the accused as a general rule, and it is the duty of the prosecution to prove
the guilt of the accused; to put it in other words, the accused is presumed to be innocent until his guilt is established
by the prosecution. But when an accused relies upon the general exceptions in the Indian Penal Code or on any
special exception or proviso contained in any other part of the Penal Code, or in any law defining an offence, Section
105 of the Evidence Act raises a presumption against the accused and also throws a burden on him to rebut the said
presumption. Under that Section the Court shall presume the absence of circumstances bringing the case within any
of the exceptions, that is, the court shall regard the non-existence of such circumstances as proved till they are
disproved.]

Judgments on PMLA
(Judgments mentioned below include citations and short notes for reference. Please refer full judgment for conclusive
opinion) (Full Text Judgment available in Pen Drive)

1. Vijay Madanlal Choudhary v. Union of India, 2022 SCC OnLine SC 929 [Supreme Court holds “twin conditions”
under Section 45 of PMLA reasonable: Applicability to anticipatory bail, non-cognizable offences discussed;
exception highlighted]

2. P. Chidambaram v. Directorate of Enforcement, (2019) 9 SCC 24 [Money laundering offences involving several
stages require a systematic and analysed investigation. Success in such investigation would elude if the accused
knows that he is protected by a pre-arrest bail order. Exercising power to grant anticipatory bail in money laundering
cases would be to scuttle the statutory power of arrest enshrined in the relevant statute with sufficient safeguards.]

3. Rohit Tandon v. Directorate of Enforcement, (2018) 11 SCC 46 [The two threshold conditions stipulated in S. 45
are mandatory and must be complied with even in respect of bail application under S. 439 Cr.P.C. as S. 45 overrides
general provisions of Cr.P.C. ]

4. Nikesh Tarachand Shah v. Union of India, (2018) 11 SCC 1 [Pre-trial bail provision under S. 45 PMLA imposing
twin stringent conditions under S. 45(1) for offences classified thereunder held to be manifestly arbitrary,
discriminatory and invalid.]

5. Union of India v. Varinder Singh, (2018) 15 SCC 248 [Grant of bail without complying S. 45(ii) PMLA held to be
impermissible.]

6. Gautam Kundu v. Directorate of Enforcement, (2015) 16 SCC 1 [Mandatory conditions under Ss. 45 (1)(i) & (ii),
PMLA for grant of bail is applicable to bail application under S. 439 Cr.P.C. in cases to which PMLA applies.
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Provisions of special statute like PMLA dealing with economic offences would prevail over a general statute like
Cr.P.C in case of conflict.]

Judgments on Electronic Evidence
(Judgments mentioned below include citations and short notes for reference. Please refer full judgment for conclusive
opinion) (Full Text Judgment available in Pen Drive)

1. Ravinder Singh Alia Kaku v. State of Punjab, (2022) 7 SCC 581 [Indian Evidence Act, 1872; Section 65B (4) -
Certificate under Section 65B(4) is a mandatory requirement for production of electronic evidence - Oral evidence
in the place of such certificate cannot possibly suffice.]

2. Virendra Khanna v. State of Karnataka by Banasawadi Police, 2021 SCC OnLine Kar 5032, [The Court attempted
to answer following cardinal procedural questions: Can a direction be issued to an accused to furnish the password,
passcode or Biometrics in order to open the smartphone and/or email account? ; Can a Court issue a suo moto order
to the accused to furnish a password, passcode or Biometrics?; In the event of a direction being issued and the
accused not furnishing the password, passcode or Biometrics, what is the recourse available to an Investigating
Officer?; What is the consideration for the issuance of a search warrant in order to search a smartphone or computer
system?; Would the data gathered from a smartphone and/or email account ipso facto prove the guilt of the accused?;
Would providing a password, passcode or Biometrics amount to self-incrimination or testimonial compulsion?;
Would providing of password, passcode or Biometrics violate the right to privacy of a person providing the said
password, passcode or Biometrics?; What steps could be taken if the accused or any other person connected with the
investigation were to refuse to furnish a password, passcode or Biometrics despite issuance of a search warrant and
or a direction to provide a password, passcode or Biometrics of that person?; What are the protection and safeguard
that the Investigating Officer would have to take in respect of the smartphone and/or electronic equipment?]

3. Arjun Panditrao Khotkar v. Kailash Kushanrao Gorantayal, (2020) 7 SCC 1 [Production of certificate under section
65 B (4) is mandatory, but only in case of secondary evidence i.e. where primary evidence is not produced. Shafhi
Mohammad, (2018) 2 SCC 801 is overruled and Anvar P.V. case (2014) 10 SCC 473 is followed with clarification.
The person who gives this certificate can be anyone out of several persons who occupy a ‘“responsible official
position” in relation to the operation of the relevant device, as also the person who may otherwise be in the
“management of relevant activities” spoken of in sub-section (4) of Section 65-B. Sections 65-A and 65-B of the
Evidence Act are a complete code in themselves when it comes to admissibility of evidence of information contained
in electronic records.]

4. P. Gopalkrishnan v. State of Kerala, (2020) 9 SCC 161 [Evidence”, it clearly takes within its fold documentary
evidence to mean and include all documents including electronic records produced for the inspection of the court.
An electronic record is not confined to “data’ alone, but it also means the record or data generated, received or sent
in electronic form. The expression “data” includes a representation of information, knowledge and facts, which is
either intended to be processed, is being processed or has been processed in a computer system or computer network
or stored internally in the memory of the computer.]

5. State by Karnataka Lokayukta, Police Station, Bengaluru v. M.R. Hiremath, (2019) 7 SCC 515 [The need for
production of such a certificate would arise when the electronic record is sought to be produced in evidence at the
trial. It is at that stage that the necessity of the production of the certificate would arise.]

6. Shafhi Mohammad v. State of HP, (2018) 2 SCC 801 [Electronic evidence is admissible and provisions under
Sections 65-A and 65-B of the Evidence Act are by way of a clarification and are procedural provisions. If the
electronic evidence is authentic and relevant the same can certainly be admitted subject to the Court being satisfied
about its authenticity and procedure for its admissibility may depend on fact situation such as whether the person
producing such evidence is in a position to furnish certificate under Section 65-B(4). The requirement of a certificate
under Section 65-B (4) is not always mandatory. The requirement of a certificate under Section 64B (4), being
procedural, can be relaxed by the Court wherever the interest of justice so justifies, and one circumstance in which
the interest of justice so justifies would be where the electronic device is produced by a party who is not in possession
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of such device, as a result of which such party would not be in a position to secure the requisite certificate. Sections
65-A and 65-B of the Evidence Act, 1872 cannot be held to be a complete code on the subject.]

Shamsher Singh Verma v. State of Haryana, (2016) 15 SCC 485 [In view of the definition of “document” in the
Evidence Act, it was held that the compact disc is also a document.]

Tomaso Bruno v. State of UP, (2015) 7 SCC 178 [Held that the computer-generated electronic records in evidence
are admissible at a trial if proved in the manner specified by section 65B. The effect of non-production of or not
adducing the best evidence (in this case the CCTV footage of the hotel) is viewed by the Court as material suppression
which leads to an adverse inference under Section 114(g) of the Evidence Act.]

Anvar v. P.K. Basheer and Ors. (2014) 10 SCC 473 [Section 65B (4) is a condition precedent to the admissibility of
evidence by way of electronic record. Proof of electronic record is a special provision introduced by the IT Act
amending various provisions under the Evidence Act. The very caption of Section 65-A of the Evidence Act, read with
Sections 59 and 65-B is sufficient to hold that the special provisions on evidence relating to electronic record shall
be governed by the procedure prescribed under Section 65-B of the Evidence Act. That is a complete code in itself. If
an electronic record as such is used as primary evidence the same is admissible in evidence, without compliance with
the conditions in Section 65-B of the Evidence Act.]

. NCT of Delhi v. Navjot Sandhu, (2005) 11 SCC 600 [According to Section 63, secondary evidence means and
includes, among other things, "copies made from the original by mechanical processes which in themselves insure
the accuracy of the copy, and copies compared with such copies”. Section 65 enables secondary evidence of the
contents of a document to be adduced if the original is of such a nature as not to be easily movable. It is not in dispute
that the information contained in the call records is stored in huge servers which cannot be easily moved and
produced in the court. That is what the High Court has also observed at para 276. Hence, printouts taken from the
computers/servers by mechanical process and certified by a responsible official of the service-providing company
can be led in evidence through a witness who can identify the signatures of the certifying officer or otherwise speak
of the facts based on his personal knowledge. Irrespective of the compliance with the requirements of Section 65-B,
which is a provision dealing with admissibility of electronic records, there is no bar to adducing secondary evidence
under the other provisions of the Evidence Act, namely, Sections 63 and 65. It may be that the certificate containing
the details in sub-section (4) of Section 65-B is not filed in the instant case, but that does not mean that secondary
evidence cannot be given even if the law permits such evidence to be given in the circumstances mentioned in the
relevant provisions, namely, Sections 63 and 65.]

SESSION- 4
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National Policy and Action Plan for Implementation of Information and Communication | 1020
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7. R. Arulmozhiselvi, Court and Case Management through National Judicial Data Grid (NJDG) 1072
(2021).

8. R. Arulmozhiselvi, Court Management through JustlS Mobile App, (2018). 1144

9. G. Mahibha and P. Balasubramanian, A Critical Analysis of the Significance of the eCourts | 1175
Information Systems in Indian Courts, 20 Legal Information Management 47 (2020).

10. Daniel Stepniak, Technology and Public Access to Audio-Visual Coverage and Recordings of | 1182
Court Proceedings: Implications for Common Law Jurisdictions, 12 Wm. & Mary Bill Rts. J.
791 (2004).

Recent Judgments & Orders
(Judgments mentioned below include citations and short notes for reference. Please refer full judgment for conclusive
opinion) (Full Text Judgment available in Pen Drive)

1. In Re: Children in Street Situations, 2022 SCC OnLine SC 189 [Standard Operating Procedure for recording
evidence of children through video conferencing to be followed in all criminal trials where child witnesses, not
residing near Court Points, are examined and not physically in the courts where the trial is conducted. Remote Point
Coordinators to ensure that child-friendly practices are adopted during the examination of the witnesses.]

2. InRe. Guidelines for Court Functioning Through Video Conferencing During Covid-19 Pandemic, (2021) 5 SCC
454 [The Video Conferencing in every High Court and within the jurisdiction of every High Court shall be conducted
according to the Rules for that purpose framed by that High Court. High Courts that have not framed such Rules
shall do so having regard to the circumstances prevailing in the State. Till such Rules are framed, the High Courts
may adopt the model Video Conferencing Rules provided by the E-Committee, Supreme Court of India to all the Chief
Justices of the High Court.]

3. Arnab Manoranjan Goswami v. The State of Maharashtra, (2021) 2 SCC 427 [The NJDG is a valuable resource
for all High Courts to monitor the pendency and disposal of cases, including criminal cases. For Chief Justices of
the High Courts, the information which is available is capable of being utilized as a valuable instrument to promote
access to justice, particularly in matters concerning liberty. The Chief Justices of every High Court should in their
administrative capacities utilize the ICT tools which are placed at their disposal in ensuring that access to justice is
democratized and equitably allocated. Administrative judges in charge of districts must also use the facility to engage
with the District judiciary and monitor pendency.]

4. In Re. Guidelines for Court Functioning Through Video Conferencing During Covid-19 Pandemic, (2020) 6 SCC
686 [The Supreme Court of India and all High Courts are authorized to adopt measures required to ensure the robust
functioning of the judicial system through the use of video conferencing technologies. The District Courts in each
State shall adopt the mode of Video Conferencing prescribed by the concerned High Court. Courts shall duly notify
and make available the facilities for video conferencing for such litigants who do not have the means or access to
video conferencing facilities. Video conferencing shall be mainly employed for hearing arguments whether at the
trial stage or at the appellate stage. In no case shall evidence be recorded without the mutual consent of both the
parties by video conferencing. Every High Court is authorised to determine the modalities which are suitable to the
temporary transition to the use of video conferencing technologies. All measures taken for functioning of courts in
consonance with social distancing guidelines and best public health practices shall be deemed to be lawful]

5. Pradyuman Bisht v. Union of India, (2018) 15 SCC 639 [Directions for installation of CCTV Cameras in court
complexes]

6. Swapnil Tripathi v. Supreme Court of India, (2018) 10 SCC 639 [Directions regarding Livestreaming of court
proceedings - virtual access of live court proceedings will effectuate the right of access to justice or right to open
justice and public trial, right to know the developments of law and including the right of justice at the doorstep of the
litigants., live streaming of court proceedings in the prescribed digital format would be an affirmation of the
constitutional rights bestowed upon the public and the litigants in particular. Sensitive cases, matrimonial matters,
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matters relating to children not to be livestreamed. Discretion of the judge to disallow live-streaming for specific
cases where publicity would prejudice the interests of justice.]

Rules (Available in Pen drive)

Additional Readings (Suggestive)
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